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Regulation Regarding Application of Compensation Transactions to Procurements for State Defence Needs
Issued pursuant to Section 4, Paragraph two
of the Public Procurement Law
I. General Provisions
1. This Regulation prescribes the cases and procedures when compensation transaction conditions shall be applied to a procurement procuring goods of military significance produced abroad referred to in the particular list pursuant to Article 346 of the Treaty on the Functioning of the European Union by entering into a public supply contract (hereinafter – supply contract) with a foreign supplier of goods of military significance (hereinafter – supplier).
2. This Regulation shall be applied by the authorities which organize a procurement for State defence needs (hereinafter – commissioning party) and provide application of compensation transactions.
 

II. Application of Compensation Transaction Conditions
 

3. Compensation transaction conditions shall be applied if:
3.1. the commissioning party procures goods of military significance referred to in the particular list pursuant to Article 346 of the Treaty on Functioning of the European Union;
3.2. the estimated contract price of a supply contract is LVL 2 000 000 or more.
 

4. The beneficiary of compensation (hereinafter – candidate) is a legal person registered in Latvia, which in accordance with an entered into compensation contract obtains a compensation – an economic benefit (a new order by direct investments or other means).
 

5. Receipt of compensation may not be applied for in any of the following cases: 

5.1. if a person, having the right to represent the candidate or to take a decision or supervise in relation to this candidate, has been found guilty of committing criminal offences of corruptive nature, fraudulent activities in the field of finances, laundering of criminal proceeds or participation in a criminal organisation by such a court judgement or a punishment prescription of a prosecutor that has come into effect and has become non-disputable and three years have not passed from the day when the relevant court judgment or punishment prescription of the prosecutor has become non-disputable until the entering into the contract regarding the compensation transactions; 
5.2. if a candidate, by such a decision of a competent authority or a court judgment which has come into force and has become non-disputable, has been found guilty of a significant violation of employment rights which means employment of one person without entering into a written employment contract if it is determined repeatedly within a period of one year, or employment of two or more persons concurrently without entering into a written employment contract, and 18 months have not passed from the day when the relevant decision of the competent authority or court judgment has become non-disputable until the day of entering into the contract regarding compensation transactions;
5.3. if a candidate, by such a decision of a competent authority or a court judgment which has come into force and has become non-disputable, has been found guilty of violation of competition rights manifested as a vertical agreement aimed at restricting the opportunity of a purchaser to determine the resale price, or horizontal cartel agreement, except for the case when the relevant authority, upon determining violation of competition rights, has released the candidate from a fine, and 12 months have not passed from the day when the relevant decision of the competent authority or court judgement has become non-disputable until the day of entering into the contract regarding compensation transactions;
5.4. if insolvency proceedings have been pronounced for the candidate, the economic activity of the candidate has been suspended or discontinued, legal proceedings have been initiated regarding the bankruptcy of the candidate or it is determined that the candidate will be wound up until fulfilment of the intended expiry date of the contract;
5.5. if the candidate has tax debts, including debts of mandatory payments of State social insurance which in total exceed LVL 100 in Latvia. If the candidate’s tax debt or the relevant payment terms have been extended, divided or deferred in accordance with the procedures specified in regulatory enactments and the candidate fulfils the commitments of the tax debt, it may apply for receipt of compensation.
 

6. Compensation transactions shall not be applied in the following sectors:
6.1. the retail trade and wholesale trade;
6.2. financial intermediation;
6.3. games of chance and betting;
6.4. production of beer and alcoholic beverages;
6.5. production of tobacco products;
6.6. fisheries and aquaculture;
6.7. the primary production of agricultural products referred to in Annex 1 to the Treaty on Functioning of the European Union.
 

III. Types of Compensation Transactions and 
Determination of the Value Thereof
 

7. A supplier shall select one or more types of the compensation transactions:
7.1. attraction of subcontractors – procurement and production of original products, goods, parts, constituent parts of components and services in Latvia;
7.2. attraction of foreign direct investment – long-term investment in a merchant or organisation registered in Latvia for establishment of a new production unit or a place where a service is supplied for a period of at least five years ;
7.3 research and development – a transaction with a research institution registered in Latvia regarding performance of research or acquisition of an object of technological or intellectual property, or making investment in infrastructure of a research institution.
 

8.The total value of a compensation transaction is the sum of separate compensation transactions calculated taking into account the coefficient from one to five to be applied to these transactions. The coefficient shall be applied, taking into account the following conditions:
8.1. effect of a compensation transaction on the long-term development of the national economy;
8.2 technological intensity and knowledge capacity of the offered compensation transaction;
8.3. long-term possibilities for co-operation as the result of implementing the compensation transaction and involvement of undertakings of Latvia in the European Defence Technological and Industrial Base.
 

9. Conditions for application of the coefficient and the value referred to in Paragraph 8 of this Regulation shall be elaborated for each compensation transaction according to specifics of the compensation transaction.

 

10. The total value of a compensation transaction shall be determined, using the following formula:
Vkop= S1×Q1 + ...+ Sn×Qn, where
Vkop – total value of the compensation transaction (in lats);
S – actual value of a separate compensation transaction (in lats);
Qn –coefficient provided for in Paragraph 8 of this Regulation.
 

11. The estimated total value of the compensation transaction is not less than the estimated contract price of the supply contract. 

 

12. The Cabinet shall determine the cases when the value of the compensation transaction may be less than the contract price of the supply contract.

 

IV. Procedures for Entering into Compensation Transactions, 
without Application of Procurement Procedures
13. If the commissioning party plans to perform a procurement, to which features for application of the conditions of the compensation transactions referred to in Paragraph 3 of this Regulation are referable, the commissioning party shall inform the Ministry of Economics thereof and shall mutually agree regarding the overall conditions of the compensation transaction.
 

14. The commissioning party in co-operation with the Ministry of Economics shall allow the suppliers, which provide compensation transactions, to select the most economically advantageous entrepreneurial activities possible and co-operation partners for performing compensation transactions in the buyer state. 

 

15. The Ministry of Economics in accordance with the specifics of a compensation transaction shall establish a compensation transaction assessment commission for each compensation transaction (hereinafter – Commission). The Commission shall include representatives from the Ministry of Economics and the commissioning party, as well as, if necessary, representatives from other State authorities and non-governmental organisations. 

 

16. The Commission shall examine the submitted compensation transaction offers and the coefficients applied thereto, as well as shall assess the conformity of the candidates and submit an opinion to the Ministry of Economics within a period of 30 working days. The Commission shall give preference to the compensation transaction offer, which provides for the highest contract price and economic effect for the compensation transaction or the lowest contract price for the supply contract in conformity with the specifics of the compensation transaction. 

 

17. The Ministry of Economics shall evaluate the Commission’s opinion, take a decision regarding the compensation transaction and inform the commissioning party regarding the decision taken within 15 working days.
 

18. The commissioning party in co-operation with the Ministry of Economics shall prepare information regarding the procurement of goods of military significance and the compensation transaction in accordance with the conditions referred to in Paragraph 3 of this Regulation and the commissioning party shall submit it to the Cabinet.
 

19. If the Cabinet takes a decision regarding approval of a compensation transaction offer, the commissioning party shall prepare a draft supply contract, where a condition shall be included, which prescribes, that the supply contract comes into force only when the Ministry of Economics and the commissioning party have entered into a contract regarding the compensation transaction. The Ministry of Economics shall prepare a draft contract regarding the compensation transaction within a period of 60 working days. If changes are foreseen in the referred to contracts, the ministries shall mutually inform each other thereof within a period of five working days.
 

20. The Ministry of Economics and the supplier shall enter into a contract regarding the compensation transaction where the rights and duties of the parties, time and payment schedule for implementation of activities, actual value of the compensation transaction in terms of money, implementation conditions, beneficiary of compensation, liability of the parties for fulfilment of obligations are included.
 

21. The due data of a compensation transaction may not exceed 10 years after coming into force thereof. 

 

22. If the Cabinet decision has been adopted, the commissioning party shall implement the supply contract, without application of this Regulation in the case when the commissioning party does not agree with the supplier regarding the compensation transaction.
 

V. Procedures for Entering into Compensation Transactions, 
when Applying Procurement Procedures
 

23. If the commissioning party applies the procurement procedures prescribed in Section 8, Paragraph one of the Public Procurement Law to the procurement of goods of military significance, the commissioning party shall apply the type of compensation transaction referred to in Sub-paragraph 7.1 of this Regulation.
 

24. The commissioning party in co-operation with the Ministry of Economics shall evaluate and harmonise the conditions to be included in the procurement procedure documents regarding the attraction of subcontractors by observing Paragraph 25 of this Regulation, and the compensation transaction coefficients to be applied.
 

25. The commissioning party shall prescribe one of the following requirements for attraction of subcontractors in the procurement documents:
25.1. a requirement to transfer a definite amount of the supply contract expressed as a percentage of the contract price of the supply contract, and definite parts of the supply contract to be entered into for the fulfilment to subcontractors chosen by supplier itself.. In such a case the commissioning party, when evaluating the submitted offers, shall ascertain, that the relevant supplier and each subcontractor attracted by it are not related persons within the meaning of the Law On Taxes and Fees;
25.2. a requirement for the supplier to indicate the amount of the supply contract to be transferred to subcontractors for fulfilment, expressed as a percentage of the contract price of the supply contract, and definite parts of the supply contract to be transferred to subcontractors for fulfilment. In such a case the commissioning party, when evaluating the submitted offers, shall take a decision as to which parts of the supply contract and in what amount shall be given to subcontractors by the supplier recognised as the winner ensuring free competition among subcontractors;
25.3. a requirement for the supplier to transfer a definite amount of the supply contract expressed as a percentage of the contract price of the supply contract, to subcontractors in order to ensure free competition among subcontractors. In such a case the supplier which has been recognised as the winner shall decide itself, which parts of the supply contract are to be given to subcontractors for fulfilment ensuring free competition among subcontractors.
25.4. a requirement to transfer a definite amount of the supply contract expressed as a percentage of the contract price of the supply contract and definite parts of the supply contract to be entered into to subcontractors for fulfilment ensuring free competition among subcontractors. 
 

26. The supplier may transfer also a larger amount of the supply contract to be entered into or other parts thereof in addition to the minimum amount of the supply contract or its parts to be transfered to subcontractors for fulfilment refered to in Paragraph 25 of this Regulation.
 

27. The commissioning party shall evaluate the received offers in accordance with the Public Procurement Law and the requirements prescribed in the procurement procedure documents and shall declare the winner by taking the relevant decision. If necessary, the commissioning party shall involve a representative of the Ministry of Economics as an expert, in order to evaluate the conformity of the applicant to the requirements prescribed in the procurement procedure documents regarding the attraction of subcontractors. The commissioning party shall inform the Ministry of Economics regarding the decision taken.
 

28. If the right of the commissioning party to determine which parts of the supply contract to be entered into and in what amount the supplier shall transfer to subcontractors for fulfilment, is provided for in the procurement procedure documents, the commissioning party shall involve the Ministry of Economics and shall harmonise the requirement regarding the transfer of definite parts of the supply contract to be entered into and the definite amount thereof to the subcontractors for fulfilment by the supplier recognized as the winner observing the requirements specified in the procurement procedure documents, as well as in the offer of the supplier submitted according to the procurement procedures. 
 

29. The commissioning party until entering into a supply contract, as well as during the validity of the supply contract is entitled to reject specific subcontractors selected by the supplier or to instruct to replace them by others, if the supplier does not ensure the fulfilment of the requirements prescribed in accordance with Paragraph 25 of this Regulation regarding the fact that the supplier and each subcontractor attracted by it are not related persons within the meaning of the Law On Taxes and Fees or regarding ensuring free competition for the subcontractors. The commissioning party shall send the substantiation of such a requirement where arguments are included regarding the non-conformity of the relevant subcontractor to the requirements prescribed in the procurement procedure documents or the entered into supply contract regarding attraction of subcontractors, to the supplier.
 

VI. Assessment and Supervision of Compensation Transactions
 

30. The Ministry of Economics shall provide supervision of compensation transactions.
 

31. Initial and implementation supervision of compensation transactions shall be performed by the Commission. 

 

32. The By-law of the Commission shall be approved by the Ministry of Economics. The Commission shall act as a collegial advisory body which assesses application of a compensation transaction and submits proposals regarding the decisions linked to these matters to the Ministry of Economics,. The statement of the Commission shall be of a recommendatory nature.
 

33. The Ministry of Economics shall inform the Cabinet regarding the course of implementation of compensation transactions not less than once a year.
 

VII. Closing Provision
34. This Regulation shall come into force on 5 October 2010.
 

 

Prime Minister 



V. Dombrovskis
Minister for Economics 


A. Kampars
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