Republic of Latvia
Government Report
on
Convention No. 158 “Concerning Termination of Employment at the Initiative of the Employer” (1982)
during the period of time from 1 June 2011 to 1 June 2016
The Simplified Government Report is developed, taking into account the Convention and the requests for information of the Committee of Experts on the Application of Conventions and Recommendations
1. Information regarding changes in laws and regulations and practical use thereof, which affect the application of the Convention, and information regarding the nature and objective of the changes.
We inform that during the time period from 1 June 2011 (the previous Government Report on the Convention No. 158) to 1 June 2016 the following amendments have been made to the laws and regulations of the Republic of Latvia, which affect the implementation of the rules laid down by the Convention.
By amendments of 16 June 2011 Transitional Provisions of the Law On Remuneration were supplemented with Paragraph 8.6, in Sub-paragraph 5 of which it was provided for that in 2012 in order to limit the expenses related to remuneration to officials (employees) of State and local government institutions, except the officials (employees) referred to in Section 17, Paragraphs five, six, seven, nine, ten, eleven, and twelve of this Law, the severance pay or retirement allowance shall be disbursed in the following amount:
a) 95 per cent from the monthly average earnings if the official (employee) has been employed by the relevant employer for less than five years,
b) average earnings of one month if the official (employee) has been employed by the relevant employer for more than five years.
By amendments of 15 November 2012 to the Law On Remuneration Transitional Provisions were supplemented with Paragraph 8.8 , Sub-paragraph 2 of which provided for a similar restriction for disbursement of the severance pay or retirement allowance also in 2013, as well as amendments of 16 June 2011.
By amendments of 12 December 2013 to the Law On Remuneration the following updates were carried out in Section 17 thereof:
Clauses 2 and 3 of Paragraph nine were reworded as follows:
“2) a member of the Cabinet or a parliamentary secretary after he or she has terminated the fulfilment of official duties. The benefit or allowance shall be disbursed within a month from the day when the relevant official has terminated the fulfilment of official duties, if such official has provided a certification that the restrictions for disbursement of the benefit or allowance referred to in this Paragraph do not apply to him or her. The benefit or allowance shall not be disbursed, if the member of the Cabinet or the parliamentary secretary at the time of losing the position is a deputy of the Saeima, as well as if the member of the Cabinet or the parliamentary secretary, within a month from the day when he or she has terminated the fulfilment of official duties, was approved as a member of the Cabinet, appointed to the position of the parliamentary secretary, or joined the composition of the Saeima. The benefit or allowance shall also not be disbursed to the member of the Cabinet or the parliamentary secretary, if he or she after being removed from the position of a member of the Cabinet or parliamentary secretary continues to fulfil the duties of a counsellor to the President, advisory official or employee of a member of the Cabinet or commences the fulfilment thereof within a month from the day when he or she terminated the fulfilment of the official duties of the member of the Cabinet or parliamentary secretary;
3) an advisory official or employee of a member of the Cabinet upon expiry of the employment contract which was entered into for the term of office of the member of the Cabinet. The benefit or allowance shall be disbursed within one month after expiry of the employment contract, if the relevant official or employee has provided a certification that the restrictions for disbursement of a benefit or allowance referred to in this Clause do not apply to him or her. If the advisory official or employee of a member of the Cabinet continues the fulfilment of the duties of the advisory official or employee of a member of the Cabinet, the counsellor to the President, a member of the Cabinet, a parliamentary secretary, or a deputy of the Saeima or commences the fulfilment thereof within a month after the day of expiry of the employment contract, the retirement allowance shall not be disbursed;”;
Paragraph nine was supplemented with Paragraph 3.1 in the following wording:
“31) the counsellor to the President upon expiry of the employment contract which was entered into for the term of office of the President. The benefit or allowance shall be disbursed from the day of expiry of the employment contract, if such official or employee has provided a certification that the restrictions referred to in this Clause for disbursement of the benefit or allowance do not apply to him or her. If the counsellor to the President continues the fulfilment of the duties of a counsellor to the President during term of office of the same or the next President, duties of the advisory official or employee of a member of the Cabinet, a member of the Cabinet, a Parliamentary Secretary, or a deputy of the Saeima, or commences the fulfilment thereof within a month after the day of expiry of the employment contract, the retirement allowance shall not be disbursed;”;
Section was supplemented with Paragraphs thirteen and fourteen in the following wording:
“(13) A severance pay shall not be disbursed upon terminating official (service, employment) legal relationship upon initiative of the official (employee).
(14) A severance pay, upon terminating official (service, employment) legal relationship upon mutual agreement, if disbursement of the severance pay is not specified in other Paragraphs of this Section or it is not specified in this Law that another law is applicable in the relevant issue, may be disbursed in the amount of 70 per cent from the average monthly earnings. In such case disbursement of the severance pay shall be co-ordinated with a higher authority or official (if any).”
In turn, from 1 January 2014 the norms of Section 17 of the Law On Remuneration came into full force upon expiry of the transitional period, during which restrictions for the severance pay were determined for officials (employees) of State and local government institutions in relation to the economic crisis in the State.
With amendments of 30 October 2014 to the Law On Remuneration Paragraph thirteen of Section 17 was updated, supplementing it with a reference to the norms of the Labour Law:
“(13) A severance pay, upon terminating official (service, employment) legal relationship upon initiative of the official (employee), shall not be disbursed, except the case specified in Section 100, Paragraph five of the Labour Law and Section 19 of the Labour Protection Law.”.
On 1 January 2015 amendments to the Labour Law came into force. The abovementioned amendments provide for making an amendment to Section 80 of the Labour Law, updating restrictions in relation to deductions to be made from the work remuneration:
“(1) If an employer, in accordance with Section 79, Paragraph one of this Law has made deductions from the work remuneration payable to an employee with a purpose to compensate the losses caused to the employer, such deductions must not exceed 20 per cent of the monthly work remuneration payable to the employee. In any case, the minimum monthly work remuneration shall be maintained for the employee, as well as funds for each dependent minor child in the amount equivalent to the State social insurance benefit.
(2) The amount to be deducted from work remuneration in accordance with execution documents shall be determined in accordance with the Civil Procedure Law.
(3) It is prohibited to make deductions from severance pay, compensation for expenses of an employee and other amounts payable to an employee against which recovery proceedings in accordance with The Civil Law may not be brought.”
It was previously laid down in Section 85, Paragraph two of the Labour Law that if an employer gives a notice of termination of an employment contract on the basis of the behaviour of the employee (Section 101, Paragraph one, Clauses 1-5 of the Labour Law), the employee loses the right to receive compensation for conformity with the restriction on competition. Thus, a situation could occur when the employer still had a duty to conform to the restriction on competition, however, he or she did not receive a compensation for such period of time. Such regulation was a reason for concern for its potential conformity with one of the fundamental rights of an individual – the right to work, as a result of which the legislator decided to exclude the abovementioned norm from the Labour Law.
Several changes are provided for in legal framework of termination of employment legal relationship, which apply to a notice of termination by an employer (Section 101), notification of termination as such (new Section 112.1), collective redundancy (Sections 106, 107), prohibitions and restrictions on a notice of termination (Section 109), as well as to other grounds for termination of employment legal relationship (Section 115), and disbursement of the amounts of money due to the employee (Section 128).
Regulation in relation to temporary incapacity for work of an employee as the grounds for giving a notice of termination of an employment contract has been updated in Section 101 of the Labour Law. The legislator has intended to specify the norm more precisely and not to apply the guarantee specified in the norm to cases when an employee has caused a reason for long-term temporary incapacity for work by his or her own behaviour, for example, by using alcohol. Thus, only such period of incapacity for work will not be included in the period of temporary incapacity of six months or one year (in a time period of three years), the reason for which is an accident at work or occupational disease, if its reason is related to the result of exposure to the factors of the work environment.
Changes also concern the regulation of the Labour Law in the field of collective redundancy, i.e., Sections 106 and 107 of the Labour Law. The time period specified in these norms of 45 days has been reduced to 30 days, thus reducing the time period, which must be complied with by the employer in relation to informing the State Employment Agency prior to the potential collective redundancy. We must indicate here that the employer may issue a notice of termination of an employment contract to an employee only if this time period of 30 days has elapsed. In other words, the period of individual notice of termination is not included in the term of notification referred to in the Law of the State Employment Agency. The changes are related to the judicial practice of the European Union and interpretation in relation to regulation of collective redundancy.
Changes have also been made in Section 109 of the Labour Law, which provide for prohibitions and restrictions for a notice of termination by an employer. Firstly, the new regulation restricts special protection for a female employee who is breastfeeding. Henceforth, such protection from a notice of termination will be applied only until the child is two years old. Secondly, the legislator has provided for that Section 109, Paragraph two of the Labour Law which determines a restriction for a notice of termination of an employment contract with an employee if he or she has been recognised a disabled person, supplementing it with an additional case when the notice of termination is permissible. The restriction referred to in Section will not apply to such cases anymore when an employee who has been recognised a disabled person does not have sufficient professional skills for the performance of the work contracted, thus giving an opportunity to the employee to give a notice of termination of an employment contract if necessary.
Amendments to the Labour Law intend to supplement the Law with a new Section which would regulate the issue of notifying the notice of termination. As a result of changes clear and unequivocal provisions will be introduced for both notifying the notice of termination of an employer and employee, which is of significance in order to solve the issue of entering into effect of a notice of termination. According to general provisions a notice of termination enters into effect from the moment when the other party has become acquainted with it or it has had such an opportunity, however, in reality it is sometimes quite difficult to determine the moment of entering into effect of such notice of termination. It is even more the case, if the notice of termination is sent by post. In order to facilitate the application of the norms in practice, amendments provide for clear determination of the procedures for notifying a notice of termination, if it is carried out using services of a postal merchant, as well as if electronic mail is used. It must be indicated here that in relation to the use of electronic mail for notifying a notice of termination it should be taken into account that it may be implemented, if it is specified in the employment contract or collective agreement, as well as if safe electronic signature is used. The first precondition ensures that notifying of such notification will take place if it is actually possible and the parties have the proper technical means. The second precondition ensures identification of the parties because it is not always possible with a simple electronic mail. Henceforth, if a notice of termination is notified via post, it will be deemed that is has been received on the seventh day after handing over to the postal office. In turn, if electronic mail is used, it will be deemed that a notice of termination has been received on the second working day after its sending.
Termination of employment legal relationship is also possible in cases which are not related to a notice of termination of an employee or employer. Amendments provide for making of changes in Section 115 of the Labour Law, supplementing it with new grounds for termination of employment relations – non-conformity with the requirements of the law. In other words, the Law will henceforth determine the action model in a situation, if a prohibition of employment of a special nature is determined by any regulatory enactment. For example, the Protection of the Rights of the Child Law provides for a prohibition to employ persons who have been punished for individual criminal offences (violence, gender inviolability, etc.) in child care institutions. In such situations the employer must have a legal opportunity to terminate employment legal relations without additional encumbrances without delay. Moreover, the employer must carry out such actions, if it is not possible to employ such employee with his or her consent in another job or another undertaking (if such opportunity exists at all).
The provision regarding payment of sums due to the employee are specified more precisely in Section 128 of the Labour Law, which governs payment of the sums due to the employee upon termination of employment legal relations. Namely, if the notice of termination of an employment contract is given in the cases laid down in Section 100, Paragraph five, Section 101, Paragraph one, Clause 2 or 4 of the Labour Law, the amounts due to the employee shall be paid out no later than on the next day after the date of dismissal, if it is impossible to pay out these amounts on the dismissal date. This is to be deemed as an objectively justified exception from general procedure.
Section 147 “Temporary Absence” of the Labour Law is reworded concurrently providing for in Paragraph four that temporary absence shall not serve as a basis for the right of an employer to give notice of termination of an employment contract."
It is provided for in amendments to Section 149 of the Labour Law that an employer shall have an obligation to pay compensation for the entire period for which the employee has not used his or her annual paid leave. Previously it was provided for in the Law that it is not permitted to compensate annual paid leave with money, except in cases when employment legal relationships are terminated and the employee has not utilised his or her annual paid leave. In order to prevent the possibilities of different interpretation, the legislator has clearly stated that an employer shall have an obligation to pay compensation for the entire period for which the employee has not used his or her annual paid leave. This period in individual cases when the employer has not ensured the use of leaves to sufficient extent may exceed two years.
Several amendments have been made to the Support for Unemployed Persons and Persons Seeking Employment Law, which are directed towards provision of more efficient and target-oriented State aid in case of unemployment, including new employment measures have been introduced, the procedures for organising employment measures have been updated, the provisions for obtaining the status of an unemployed person have been improved, a possibility to apply for the status of an unemployed person without being present has been ensured, using an online form.
A range of amendments to the Law On Unemployment Insurance has been made with the purpose to improve the social insurance system in case of unemployment, including the procedures for determination of the amount of a benefit for an unemployed person, disbursement (the duration of disbursement of a benefit for an unemployed person has been extended for persons with length of insurance period not less than 20 years), and the procedures for suspending it.
2. Replies to the comments of the Committee of Experts on the Application of the Convention.
We inform that according to the statistical data the number of applications regarding reinstatement in work has a tendency to decrease. The following statistical data regarding civil cases in courts of first and second instance of Latvia and claims examined regarding reinstatement in work for the time period from the last six months of 2011 up to the first six months of 2016 is available:
Claims regarding reinstatement in work.
Courts of first instance.
	
	Case

	Year
	Number of cases received
	Number of cases completed
	Examined with a judgment
	Including claim satisfied
	Closed
	Including with settlement
	Including claim withdrawn
	Left without adjudication

	Second half-year of 2011
	123
	131
	86
	21
	40
	0
	0
	4

	2012
	174
	217
	136
	26
	67
	27
	27
	8

	2013
	175
	176
	129
	21
	43
	17
	21
	1

	2014
	163
	174
	116
	26
	46
	23
	18
	2

	2015
	136
	148
	108
	22
	33
	15
	15
	1

	2016
	19
	26
	19
	3
	7
	2
	4
	0


Courts of second instance.
	Year
	Number of cases received
	Number of cases completed and number of ancillary complaints adjudicated
	Treatment of the first instance judgment
	Case

	
	
	
	Analogous judgment rendered
	Adverse judgment rendered
	New, partially amended judgement rendered
	Set aside, case sent for adjudication de novo
	Closed
	including with settlement
	including claim withdrawn
	Left without adjudication
	Initiation of case refused

	Second half-year of 2011
	78
	86
	39
	16
	7
	0
	13
	0
	0
	0
	3

	2012
	126
	146
	71
	21
	17
	0
	22
	9
	1
	0
	3

	2013
	101
	110
	49
	20
	13
	0
	14
	6
	4
	0
	2

	2014
	100
	101
	45
	18
	12
	1
	10
	6
	0
	0
	4

	2015
	99
	103
	49
	17
	6
	0
	13
	7
	2
	0
	3

	2016
	18
	17
	6
	1
	2
	0
	3
	1
	0
	0
	2


Adequate guarantees in relation to terminated employment contracts.
Reasons which are not a lawful justification for discontinuation of employment relationship.
We would like to direct attention towards the statements of the Supreme Court
 in the field of application of the Convention from 1 June 2011 and the case law in interpreting Sections 9 and 44 of the Labour Law.
- Judgment of 8 June 2011 in the Case No. SKC-879/2011.
Decision of the trade union on the notice of termination of the employment contract to its member.
Section 110, Paragraph two of the Labour Law lays down the time period in which the trade union has a duty to inform the employer of its decision, as well as the assumption that the trade union agrees to the notice of termination of the employment contract if it has not provided an answer within this period of time. It means that the trade union has the possibility of choosing whether to provide an answer to the request of the employer, however, in providing the answer, the law does not impose a duty for it to motivate its decision. The trade union may indicate in its decision that it agrees or does not agree to the notice of termination of the employment contract, without explaining which Section of the Labour Law is the grounds for agreeing to such notice of termination and what is the justification for taking such decision.
- Judgment of 26 October 2011 in the Case No. SKC-921/2011.
On the duty of burden of proof in disputes arising from employment legal relationship.
Regardless of the fact that the principle of adversarial proceedings is in effect in civil proceedings, Section 125 of the Labour Law lays down an exception from it in relation to labour disputes, i.e., from the duty of burden of proof of the employer. The abovementioned arises from the principle that the employee is the weakest or most vulnerable contracting party in the mutual legal relationship between the employer and employee, and it also applies to examination of a case in the court (cf. Judgment of the Court of Justice of the European Union (Second Chamber) of 25 November 2010 of the Court in Case C-429/09 with a reference for preliminary ruling).
It is determined in the second sentence of Section 101, Paragraph two of the Labour Law that when deciding on the possible termination of the employment contract, the employer has a duty to evaluate the seriousness of the violation committed, the circumstances in which it has been committed, as well as the personal characteristics of the employee and his or her previous work. As the abovementioned legal provision provides for the duty, not right of the employer to evaluate that laid down in the legal provision, the court must find out whether the employer has complied with it.
- Judgment of 4 April 2012 in the Case No. SKC-388/2012.
Form of revocation of the notice of termination and replacement of the claimant in case of his or her death.
In conformity with the provision of Section 101, Paragraph one of the Labour Law which provides for a written form for the notice of termination by the employer, the Senate of the Supreme Court is of the opinion that the provision regarding written form is also applicable to its notice of termination. Such interpretation of Section 103, Paragraph three of the Labour Law also conforms to Article 5 of Council Directive 91/533/EEC of 14 October 1991 on an employer’s obligation to inform employees of the conditions applicable to the contract or employment relationship, laying down that any change in the details referred to in Articles 2(2) and 4(1) must be the subject of a written document to be given by the employer to the employee at the earliest opportunity and not later than one month after the date of entry into effect of the change in question. Thus, the employer is not entitled to revoke in oral form a notice of termination by the employer drawn up in writing.
- Judgment of 6 June 2012 in the Case No. SKC-764/2012.
The need for a consent of the trade union for firing an employee, if the employee who is a member of the trade union does not agree to amendments to the employment contract offered by the employer.
If an employee who is a member of the trade union has not agreed to continue employment relationship according to amendments to the employment contract offered by the employer, the employer is entitled to give notice of termination of the employment contract only upon receipt of a consent from the trade union. The need for such consent arises from Section 98, Paragraph one of the Labour Law, which has been amended on 13 October 2005, including a reference to the grounds for a notice of termination by the employer laid down in Section 101, Paragraph one of the Labour Law.
- Judgment of 5 September 2012 in the Case No. SKC-1226/2012.
Evaluation of conformity of the notice of termination with Section 101, Paragraph one, Clause 1 of the Labour Law.
Upon deciding on the issue regarding conformity of the notice of termination with Section 101, Paragraph one, Clause 1 of the Labour Law, the court had to ascertain that: 1) the employee has infringed the employment contract or the working order determined; 2) the infringement has been committed without a justifying reason; 3) the infringement is significant. Conformity with the provisions of Section 101, Paragraph three of the Labour Law regarding notice of termination of an employment contract not later than within one month from the day of detecting the infringement, as regarding the procedure of the notice of termination, is as important.
The employer must prove the existence of the grounds which are referred to for suspending an employee from work in Section 58, Paragraph three of the Labour Law upon occurrence of a dispute.
- Judgment of 6 November 2012 in the Case No. SKC-1543/2012.
Notice of termination of an employment contract on the grounds of Section 101, Paragraph one, Clause 11 of the Labour Law, if the prohibition laid down in Section 109, Paragraph three of the Labour Law has been detected.
The prohibition laid down in Section 109, Paragraph three of the Labour Law to give a notice of termination of an employment contract during a leave of an employee also applies to the case when the court must settle a dispute regarding termination of an employment contract upon the statement of claim of the employer. The circumstance that the claim was brought before granting a leave is of no significance because the employee is on leave when the dispute is being settled. However, the abovementioned does not mean that because of this reason the dispute should not be examined at all, because it should be taken into account that the leave is granted for a specific period of time. Therefore, termination of an employment contract is possible after the end of the leave, but it should be indicated in the operative part of the judgment.
- Judgment of 9 November 2012 in the Case No. SKC-1275/2012.
The employer has a duty to evaluate the significance of the infringement of the employee prior to notice of termination of an employment contract.
Although the principle of adversarial proceedings is unequivocally in effect in the Civil Procedure Law, however, in relation to labour disputes Section 125 of the Labour Law which is the special legal norm in the particular case, determines an exception therefrom, i.e., the employer has a duty to prove that the notice of termination of the employment contract is legally justified and conforms to the laid down procedures for giving a notice of termination of an employment contract and, upon firing the employee, the employer has not infringed the rights of the employee to continue employment legal relationship.
The abovementioned arises from the principle that the employee is the weakest or vulnerable contracting party in legal employment relationship between the employer and employee, and it also applies to examination of a case in the court.
The concept “significantly” used in Section 101, Paragraph one, Clause 1 of the Labour Law is a general clause, the filling-in with content of which is the responsibility of persons applying the law. It may be concluded from that indicated above that at first the employer must evaluate whether the infringement is significant, however, in examining a dispute in the court, the court must examine whether the employer has correctly applied this concept to the circumstances established.
Actually Section 101, Paragraph two of the Labour Law imposes a duty on the employer to evaluate the commensurability of the infringement with the particular consequences – notice of termination of the employment contract. However, as in relation to the significance of the infringement, in case of a dispute the court must examine whether commensurability has been conformed to because the court is examining the dispute on the merits as already indicated by the Senate of the Supreme Court in Judgment of 9 February 2011 in the Case No. SKC-299/2011.
- Judgment of 8 April 2013 in the Case No. SKC-1219/2013.
The circumstance laid down in Section 101, Paragraph five of the Labour Law, which precludes continuation of employment legal relationship.
In deciding on the issue on termination of an employment contract in accordance with Section 101, Paragraph five of the Labour Law, the court must consider on a case-by-case basis, taking into account the actual circumstances and proof in the case, whether such significant circumstances exist, which preclude continuation of employment legal relationship based on considerations of morality and mutual fairness. As employees of municipal police have been granted the right in the Law On Police to restrict the rights guaranteed to private individuals in the Constitution of the Republic of Latvia, to apply physical force and weapons in specific cases and according to the specified procedures, then reputation of an employee who has been conditionally released from criminal liability for committing an intentional criminal offence (which is not exonerating grounds) does not conform for the office to be held, and he or she may not continue work in municipal police due to the restrictions laid down in Section 21, Paragraph one, Clause 4 of the Law On Police.
- Judgment of 26 April 2013 in the Case No. SKC-1144/2013.
The employer has a duty to receive a consent of the trade union, if a member of the trade union is given a notice of termination of the employment contract.
Participation of the employee in several trade unions in itself does not result in a duty for the employer to co-ordinate the giving of a notice of termination of the employment contract with each of them. In accordance with the second sentence of Section 10, Paragraph three of the Labour Law in which representation of employees for negotiations with the employer is regulated, which is implemented for the purpose of protecting the rights and interests of employees by the trade union or representatives authorised by employees, if representatives of several trade unions have been brought forward for negotiations with the employer, they shall express a unified opinion. An analogous provision is also included in Paragraph four of this Section. It is the opinion of the Senate of the Supreme Court that the construction of the abovementioned norms reveals the objective of the legislator to prevent mutual competition of trade unions, as well as different positions in solving issues concerning the rights and interests of an employee. Thus, in a situation where an employer has received a consent of one trade union for giving a notice of termination of an employment contract to an employee – member of the trade union, there are grounds for considering that its position conforms to the opinion of other trade unions in this issue. If, in fulfilling the duty laid down in Section 101, Paragraph six and Section 110, Paragraph one of the Labour Law, it is ascertained that the employee is a member of several trade unions, then the employer does not have the right to choose which of the trade unions indicated by the employer to address; it is in any case the prerogative of the employee.
- Judgment of 26 April 2013 in the Case No. SKC-1106/2013.
Consequences of non-conformity with the procedure of collective redundancy.
The sense and purpose of Section 106 of the Labour Law which regulates the consultation and information duty of the employer is directed towards social protection of the employee. The circumstance due to which the employer is requesting to terminate an employment contract with employees and whether it really has a justified reason (Section 101, Paragraph one, Clause 9 of the Labour Law) is of significance in settling a dispute, particularly if the objective of norms of Directive 98/59/EC and also of Sections 105-107 of the Labour Law is not to restrict freedom of the employer to organise its activities in a way deemed thereby as the most appropriate for its needs when firing of employees cannot objectively prevented or the number of employees to be fired cannot be reduced. Non-performance of consultations in itself cannot serve as sufficient grounds for recognition of a notice of termination by an employer as invalid and/or reinstatement of an employee.
- Judgment of 13 November 2013 in the Case No. SKC-2412/2013.
Proposal for reduction of work remuneration.
Reduction of the work remuneration laid down in the employment contract, without changing other conditions of the employment contract, is possible only in accordance with the procedures laid down in Section 97 of the Labour Law upon mutual agreement of the contracting parties of the employment contract. Refusal of an employee to amend the employment contract does not result in legal grounds for a notice of termination by the employer.
- Judgment of 27 January 2015 in the Case No. SKC-1840/2015.
Giving a notice of termination of an employment contract to an employee whose incapacity for work ended in determination of disability.
The principle laid down in Section 109, Paragraph two of the Labour Law which finds its origin in the Convention on the Rights of Persons with Disabilities of 13 December 2006, was not affected by the Law “Amendments to the Labour Law” adopted on 4 March 2010, supplementing Section 101, Paragraph one of the Labour Law with Clause 11, and Section 109, Paragraph four of the Labour Law did not affect the application of the provision included in Paragraph two of this Section.
It is laid down in Section 109, Paragraph four of the Labour Law in relation to the prohibition to give a notice of termination of an employment contract that “[..] until recovery of capacity or determination of disability, if the reason of incapacity is an accident at work or occupational disease”, and it means that the course of the time period provided for in Section 101, Paragraph one, Clause 11 of this Law in relation to the rights of the employer to give a notice of termination of the employment contract continues after losing the capacity for work, in turn, if incapacity for work ends in determination of disability, the consequences laid down in Section 109, Paragraph two of the Labour Law set in.
- Judgment of 17 October 2012 in the Case No. SKC-1618/2012.
Consequences of extending of an employment contract entered into for a specified period.
It is laid down in Section 44, Paragraph four of the Labour Law that an employment contract entered into for a specified period shall include the expiry date of the employment contract, or conditions that determine that the relevant work is completed.
The mutual employment legal relationship between the employer and employee shall be established by an employment contract, which is a lawful transaction by which the will of participants to the transaction is expressed, and in signing the extending of the contract the employee is expressing his or her will by causing legal consequences, i.e., he or she recognises that the term of the employment contract entered into for a specified period is extended. Upon expiry of the abovementioned time period, the employee is released from work due to expiry of the employment contract on the basis of Section 113 of the Labour Law.
- Judgment of 2 November 2012 in the Case No. SKC-941/2012.
Scope of Section 9, Paragraph two of the Labour Law.
Section 9, Paragraph two of the Labour Law contains the so called principle of reverse burden of proof, which means that the burden of proof is transferred to the employer. According to this principle the employee does not have to submit proof regarding infringement of the prohibition of causing unfavourable consequences from the part of the employer. If the employee points to existence of such facts which may testify regarding potential causing of unfavourable consequences, then the employer has a duty to prove that the prohibition to cause unfavourable consequences has not been infringed. In other words, the employer must prove that the employee has not been punished or he or she has not been caused unfavourable consequences because he or she lawfully exercises his or her rights or turns to the competent authorities in relation to potential infringements of the law at the working place.
If qualification of the activity of the employer in relation to the prohibition to cause unfavourable consequences is not given in the judgment, then it shall be confirmation of the infringement of Section 97, Paragraph one and Section 193, Paragraph five of the Civil Procedure Law.
- Judgment of 8 May 2013 in the Case No. SKC-1482/2013.
The duty of proving that the employee has not been discriminated lies with the employer.
Following the principle of efficiency of the law of the European Union which imposes a duty on Member States to ensure that any individual has the possibility of efficiently exercising the rights granted by the laws and regulations of the European Union, the labour law lays down the reversed burden of proof in case if the claimant (employee) has pointed towards facts or circumstances that might testify regarding causing of unfavourable consequences to him or her or potential discrimination (Section 9, Paragraph two, Section 29, Paragraph three, Section 125 of the Labour Law).
In such situation the employer must be able to prove that the attitude directed towards the employee in giving a notice of termination of the employment contract, imposing a disciplinary punishment, expressing oral warnings, is not related to unjustified, biased, discriminating attitude of the employer towards the particular employee.
4. Note regarding organisations of employers and employees, to which copies of the simplified report have been sent.
In accordance with Article 23, Part two of the Constitution of the ILO copies of this report have been sent to:
1) the Employers’ Confederation of Latvia;
2) the Free Trade Union Confederation of Latvia.
Appended:
1) the Labour Law of 20 June 2001 (as most recently amended, available in Latvian);
2) the Law On Remuneration of Officials and Employees of State and Self-government Authorities of 1 December 2009 (as most recently amended, available in Latvian);
3) the Support for Unemployed Persons and Persons Seeking Employment Law of 9 May 2002 (as most recently amended, available in Latvian);
4) the Law On Unemployment Insurance of 25 November 1999 (as most recently amended, available in Latvian).
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J. Reirs
Minister for Welfare
� Available on the website of the Supreme Court: http://at.gov.lv/lv/judikatura/tiesu-prakses-apkopojumi/civiltiesibas/
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