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Republic of Latvia

Cabinet 

Regulation No. 122

Adopted 23 March 99

Regulations on the Exemption of Patent and Know-How Licensing Agreements from the Prohibition of Agreements by the Competition Law

Issued pursuant to

Section 15, Paragraph Four, Clause 1

of the Competition Law

I. General Provisions

1. Terms used in these Regulations:

1.1. know-how - a body of technical information which is a commercial secret that is significant and identified in a specific form;

1.2. patents – intellectual property rights to inventions, certificates of registration for topographies of semi-conductor products or certificates of registration for plant varieties;

1.3. licensing agreements - patent licensing agreements, know-how licensing agreements or mixed patent and know-how licensing agreements; 

1.4. licensed technology – initial and all subsequent know-how of which the licensor (the grantor of the license) notifies the licensee (the recipient of the license) within the scope of the licensing agreement; in mixed licensing agreements licensed technology comprises both know-how and patents for which a license has been granted;

1.5. licensed products - goods and services whose production or provision is possible only by utilising the licensed technology;

1.6. licensed territory – the territory in which the licensee is authorised to utilise the licensed technology;

1.7. utilisation – any utilisation of a licensed technology, including production, sales in a specific territory or lease of licensed products; and

1.8. affiliated undertakings – undertakings (companies) (hereinafter – undertakings), which have at least one of the following features:

1.8.1. undertakings, over which the parties to the agreement have a deciding influence;

1.8.2. undertakings, which have a deciding influence over the parties to the agreement;

1.8.3. undertakings, over which the undertakings mentioned in Sub-paragraph 1.8.2 of these Regulations have deciding influence; and

1.8.4. undertakings, over which the parties to the agreement or the undertakings mentioned in Sub-paragraphs 1.8.1, 1.8.2 or 1.8.3 of these Regulations jointly have deciding influence; such controlled undertakings shall be deemed to be affiliated with each of the parties to the agreement.

2. These Regulations specify individual undertaking agreements – patent and know-how licensing agreements - which are exempted from the prohibition set out in Section 15, Paragraph one of the Competition Law, having regard to Section 15, Paragraph two of the law mentioned if they are in compliance with the requirements set out in these Regulations. The agreements mentioned are permitted without a relevant notice being submitted to the Competition Council.

3. These Regulations apply both to agreements between undertakings and to concerted practices by undertakings.

4. These Regulations do not apply to licensing agreements:

4.1. between members of a patent or know-how pool if the licensing agreement pertains to pooled technologies. A patent or know-how pool is an agreement between owners of patents or know-how concerning the joint utilisation of intellectual property in the form of reciprocal licensing or by granting a license to a joint undertaking;

4.2. between competitors who participate in a joint undertaking or between one of the competitors and the joint undertaking if the patent licensing agreement pertains to the operation of the joint undertaking;

4.3. between competitors, pertaining to the products mentioned in a licensing agreement in which one party to the agreement grants a patent or know-how license to the other party to the agreement, and the second party to the agreement also when it enters into other agreements or co-operates with its affiliated undertakings, grants a patent, trademark or know-how license or exclusive rights for the sales of products to the first party to the agreement;

4.4. to licensing which contains conditions pertaining to intellectual property rights other than patents; and

4.5. which have been entered into only for the sale of licensed products.

5. These Regulations are applicable to:

5.1. licensing agreements mentioned in Sub-paragraph 4.2 of these Regulations where one of the undertakings comprising the joint undertaking grants a patent or know-how license to the joint undertaking with a condition that the market share, of the licensed product and the replacement product of the undertaking involved, in the particular market is up to 20%, if the license provides for production of products, and up to 10%, if the license provides for production of products and distribution. These Regulations shall apply also if and when the market share mentioned in this Sub-paragraph during a period of two consecutive financial years increases by no more than one-tenth;

5.2. multi-party licenses within the meaning of Sub-paragraphs 4.1 and 4.3 of these Regulations, observing the condition that the parties to the agreement are not to be territorially restricted in the production, use or marketing of the licensed product, or in the utilisation of licensed or pooled technology;

5.3. licensing agreements, if the licensor is not the owner of the patent or the know-how, but the patentee or the owner has authorised them to grant licenses;

5.4. patent or know-how licensing agreements if the sum to be paid for the utilisation of the license is dependent on the turnover which has been achieved utilising such agreements in connection with the licensed products, the quantities produced or the number of operations which were conducted utilising the know-how or patents; and

5.5. licensing agreements in which the rights and obligations of the licensor and the licensee are assumed by the affiliated undertakings therewith.

II. Licensing Agreements to Which the Prohibition of Agreements is Not Applicable

6. Prohibition of agreements is not applicable to such a licensing agreement which has been entered into between only two undertakings – a licensor and a licensee – and in which the parties to the agreement have assumed any of the following obligations:

6.1. the licensor shall not grant a license to a third party in order that they may utilise the licensed technology in the licensed territory;

6.2. the licensor themself shall not utilise the licensed technology in the licensed territory;

6.3. the licensee shall not utilise the licensed technology in territories which the licensor has reserved for themself;

6.4. the licensee shall not produce or utilise the licensed product or utilise the licensed technology in territories for which licenses have been granted to other licensees;

6.5. the licensee shall not practice active marketing policies in territories for which licenses have been granted to other licensees, and, especially, shall not advertise products, or shall not form branches or stockpiles of such products in these territories;

6.6. the licensee shall not commence marketing the licensed product in territories for which licenses have been granted to other licensees;

6.7. the licensee shall utilise only the trademark of the licensor or his or her specified get-up for the goods in order to differentiate the licensed product, complying with the condition that the licensee may identify themself as the licensed product producer; and

6.8. the licensee shall restrict the production of the licensed products to the quantity which is necessary for the production of his or her own product, as well as shall sell the licensed product only as an integral or replacement part of his or her product or in a form otherwise connected with the sales of his or her product, complying with the provision that the licensee freely determines the necessary quantity.

7. If a patent licensing agreement has been entered into, exemption from prohibition of agreements for the agreement conditions mentioned in Sub-paragraphs 6.1, 6.2, 6.3, 6.4, and 6.5 of these Regulations shall be in effect not longer than five years after the appearance of the licensed product on the market.

8. If a know-how licensing agreement has been entered into, exemption from prohibition of agreements shall be in effect:

8.1. only if the parties to the agreement have identified the specific know-how (the know-how has been identified if it has been explained or otherwise recorded in such a form that it is possible to verify whether it conforms with the criteria of a commercial secret and substantiality, and it may be ascertained that the licensee is not restricted in the utilisation of his or her own technology; know-how may also be described in the licensing agreement or in a document attached to it) and have informed the other party to the agreement of the experience acquired with the help of the know-how during the term of the agreement, but only as long as the know-how remains a commercial secret (if it in totality and precise configuration (or the totality of its component parts) is generally not known or accessible; each separate component part of the know-how may also be known or accessible as a whole) and it is substantial (if it contains information which is substantial totally or partially for the product manufacturing process, provision of services or the improvement of know-how);

8.2. in regard to the agreement conditions mentioned in Sub-paragraphs 6.1, 6.2, 6.3, 6.4 and 6.5 of these Regulations, for not longer than 10 years after the appearance of the licensed product on the market;

8.3. in regard to the agreement conditions mentioned in Sub-paragraph 6.6 of these Regulations, for not longer than five years after the appearance of the licensed product on the market; and

8.4. in regard to the agreement conditions mentioned in Sub-paragraphs 6.7 and 6.8 of these Regulations, for the entire term of the agreement, to the extent that know-how remains a commercial secret and is substantial.

9. If a mixed patent and know-how licensing agreement has been entered into, exemption from prohibition of agreements shall be in force: 

9.1. if the parties to the agreement have identified the specific know-how in any acceptable form, but only as long as the relevant patents are in force and know-how remains a commercial secret and is substantial; and

9.2. in regard to the agreement conditions mentioned in Sub-paragraph 6.6 of these Regulations, for not longer than five years after the appearance of the licensed product on the market.

10. Exemption from prohibition of agreements shall also be in force if any of the following conditions which do not restrict competition are included in the licensing agreement:

10.1. if the licensee has the following obligations:

10.1.1. not to disclose the know-how granted by the licensor even after the term of the agreement;

10.1.2. not to grant licenses to third parties or transfer his or her license further;

10.1.3. not to utilise the licensed patents or know-how after the expiration of the term of the agreement as long as the patents are maintained in force and the know-how remains a commercial secret;

10.1.4. to grant a license to the licensee in regard to the experience of utilisation of the licensed technology and its new uses on condition that:

10.1.4.1. the license in regard to the utilisation of the experience shall not be exclusive and the licensee may themself freely utilise the acquired experience as well as license it to third parties, not disclosing the know-how acquired from the licensor while it remains a commercial secret; and

10.1.4.2. the licensor undertakes to grant the licensee an exclusive or a non-exclusive license in regard to the licensor’s own experience;

10.1.5. to observe specified quality requirements in regard to the licensed product or to acquire specified goods or services from the licensor or an undertaking specified by them, to the extent that it is necessary for the relevant utilisation of the licensed technology and in order to ensure the compliance of the product produced by the licensee with quality indicators which are applicable to the licensor and other licensees as well as allowing the licensor to carry out necessary control;

10.1.6. to inform the licensor regarding infringements of patent or misappropriation of know-how; to take legal action against the infringers of such rights themselves or to co-operate with the licensor;

10.1.7. to continue to make payments in the amounts, within the terms and according to the methods specified by the parties to the agreement until the expiration of the term of the agreement if the know-how has become publicly known due to the fault of a person other than the licensor, as well as make supplementary payments if the know-how has become publicly known due to the fault of the licensee, in him or her breaching the agreement;

10.1.8. to restrict the utilisation of the licensed technology to only one or more fields to which the licensed technology pertains, or to one or more goods markets;

10.1.9. to pay a minimum fee for a license or produce a specified minimum quantity of the licensed product or to carry out a minimum number of technological operations utilising the licensed invention;

10.1.10. after entering into the agreement, to offer the licensee various types of advantages which he or she does not offer to other undertakings;

10.1.11. to label the licensed product with the name of the licensor or with a reference to the patent mentioned in the licensing agreement;

10.1.12. not to utilise the technology of the licensor in the construction of facilities for third parties, at the same time retaining the rights to enlarge the capacity of his or her own facilities or to construct new facilities for his or her own needs, making relevant payments for this to the licensor; or

10.1.13.
to supply to individual consumers a specific quantity of the licensed product, observing the condition that consumers have another source of supply in the licensed territory;

10.2. if the licensor has the following rights:

10.2.1. to object to the licensee utilising the licensed technology outside the licensed territory;

10.2.2. to terminate the agreement, if the licensee contests the secrecy or substantiality of the licensed know-how or the validity of the licensed patent if the patents belong to the licensor or to an affiliated undertaking therewith;

10.2.3. to terminate the agreement if the licensee raises objections as to the necessity for a patent; or

10.2.4.  to terminate the agreement if the licensee starts to compete with the licensor or affiliated undertakings therewith in the manufacturing, utilisation, distribution or research and development of a competing product, or has the right to require that the licensee ensures that the licensed know-how is utilised only in the production of the licensed product or provision of services.

11. If, due to particular circumstances, the agreement conditions mentioned in Paragraph 10 of these Regulations are prohibited pursuant to prohibition of agreements set out in the Competition Law, nevertheless, exemption from prohibition of agreements shall apply to such even when the agreement does not include any of the conditions mentioned in Paragraph 6 of these Regulations.

III. License Agreements, for which Exemption from

Prohibition of Agreements Is Not Applicable

12. Exemption from prohibition of agreements and the condition mentioned in Paragraph 11 of these Regulations is not applicable to licensing agreements if any of the following conditions is in effect:

12.1. one of the parties to the agreement is restricted as to price, its formation or the determination of discounts for licensed products;

12.2. one of the parties to the agreement is restricted as to competition with the other party or affiliated undertakings therewith in the manufacturing, utilisation, distribution or research and development of competing products;

12.3. one or both of the parties to an agreement are required to:

12.3.1 to refuse without an objectively justified reason to satisfy such seller or consumer demand which operate in their defined territories and who could also market their licensed products in other territories; or

12.3.2. to hinder consumers or sellers from obtaining licensed products from other sellers, utilising intellectual property rights or carrying out other measures for this purpose;

12.4. prior to entering into a licensing agreement, parties to an agreement have been competitors and one of them becomes restricted as to choice of clients, including as to supply of specific client groups, utilisation of specific forms of distribution or, in order to divide a client network, as to choice of the types of product packaging, except in the cases mentioned in Sub-paragraphs 6.7 and 10.1.3 of these Regulations;

12.5. the licensee shall transfer to the licensor rights to patents for the improvement of licensed patents and for new uses; or

12.6. in entering into a new agreement or in automatically extending the agreement for a time which exceeds a term mentioned in Paragraphs 7 and 8 of these Regulations, and in including newly acquired experience in the agreement, it is required that the licensor not grant licenses to other undertakings for the licensed technology in the licensed territories or utilise the licensed technology in the territory of another party to the agreement or other licensees.

IV. Notification Concerning Separate Agreements
13. Exemption from prohibition of agreements shall be applicable also to those licensing agreements in which obligations restricting competition not mentioned in Paragraphs 6 and 10 of these Regulations are included and in which the obligations mentioned in Paragraph 12 of these Regulations are not included, if the parties to the agreement notify the Competition Council pursuant to specified procedures and it permits such a licensing agreement to be entered into for a specific period of time.

14. After notification has been submitted, the Competition Council may grant exemption from prohibition of agreements also if and when any of the following conditions are in effect:

14.1. the licensee, at the time of entering into an agreement, must accept quality conditions or supplementary licenses or must acquire goods or services which are not necessary for appropriate utilisation of the licensed technology or the ensuring of specified quality; or

14.2. the licensee is prohibited from contesting the commercial secrecy or significance of the licensed know-how or the validity of the licensed patent.

15. The Competition Council may prohibit the application of exemption from prohibition of agreements, if it determines non-compliance of the licensing agreement with the conditions set out in Section 15, Paragraph two of the Competition Law, especially, if any of the following conditions is in effect:

15.1. the operation of the agreement in the licensed territory hinders effective competition of the licensed product with identical or interchangeable products, especially, if, in the market share of the licensee - the quantities of licensed product (together with quantities of other licensed produced products which may be substituted for the licensed products) in relation to all quantities of interchangeable products in a particular market – exceeds 40 percent;

15.2. the licensee, without an objectively justified reason, refuses to satisfy seller or consumer demand in other licensee territories;

15.3. one or both parties to the agreement:

15.3.1. without an objectively justified reason, refuses to satisfy seller or consumer demand in other territories;

15.3.2. in utilising intellectual property rights or in carrying on other measures, sellers or consumers are hindered in obtaining identical or interchangeable products from other sellers; or

15.4. at the time of entering into a licensing agreement, parties to the agreement were competitors and licensee obligations to produce a specified minimum quantity of licensed product, not to disclose the know-how mentioned in the licensing agreement and other obligations hinder the possibility of the licensee to utilise competing technology.

16. If the Competition Council determines that the relevant licensing agreement complies with the conditions mentioned in Paragraph 15 of these Regulations, it shall require the parties to the agreement to submit notice regarding an agreement and examine it pursuant to the specified procedures set out by the Cabinet, in which, agreements between market participants may be declared valid.

V. Closing Provision

17. Patent and know-how licensing agreements which affect not only the market in Latvia but also trade between Latvia and European Union Member States, shall be evaluated by the Competition Council in accordance with the norms set out in Article 64 of the Europe Agreement.

Acting for the Prime Minister

Deputy Prime Minister,

Minister for Transport
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A. Šlesers
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