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Republic of Latvia

Cabinet  

Regulation No. 147

Adopted 20 April 1999

Regulations on the Exemption of Automobile Distribution and Servicing Agreements from the Prohibition of Agreements by the Competition Law

Issued pursuant to

Section 15, Paragraph Four, Clause 1 of

the Competition Law

I. General Provisions

1. Terms used in these Regulations:

1.1. distribution – all methods of sales utilised by a natural or a legal person (distributor) to transfer property – a new automobile – to the ownership of another person;

1.2. distribution and servicing agreement – an agreement between two undertakings (companies) (hereinafter – undertaking), which is entered into for a definite or an indefinite period in which one party to the agreement (the supplier) supplies agreement goods to the other party to the agreement (the distributor) and authorises them to carry out the distribution and servicing of the goods mentioned;

1.3. undertakings in the distribution system – contracting parties to the distribution and servicing agreement, the manufacturer and undertakings which the manufacturer has authorised to carry out or which, with the consent of the manufacturer, carry out the distribution and servicing of agreement goods;

1.4. corresponding goods – goods, automobiles and their spare parts whose sale and servicing has not been provided for in the agreement, but which are the same as those specified in the agreement, which are distributed by the manufacturer or, with his or her consent, by another undertaking and which are the subject of the distribution and servicing agreement with another undertaking in the distribution system;

1.5. agreement goods – new automobiles and their spare parts which, together with automobiles, are the subject of the distribution and servicing agreement;

1.6. agreement territory – the geographical territory within which the distributor is authorised to distribute agreement goods in accordance with Paragraph 4 of these Regulations;

1.7. undertakings affiliated with the manufacturer – undertakings which have deciding influence over the manufacturer and undertakings over which the manufacturer has deciding influence; and

1.8. manufacturer – an undertaking that manufactures automobiles and their spare parts or an undertaking affiliated with it. 

2. These Regulations determine which distribution or servicing agreements are exempted from prohibition of agreements set out in Section 15, Paragraph one of the Competition Law, having regard to Paragraph two of the Section of the Law mentioned, if the relevant agreements are in compliance with the requirements of these Regulations. Such agreements are permitted without a notice being submitted to the Competition Council regarding them.

3. These Regulations also apply to concerted practices by undertakings in the field of automobile distribution and servicing.

II. Exemption from the Prohibition of Agreements

4. Exemption from the prohibition of agreements is applicable to those distribution and servicing agreements which are entered into between only two undertakings and in which the supplier undertakes to supply specific automobiles and their spare parts for resale within the agreement territory only to the distributor or to the distributor and a specific number of other undertakings in the distribution system.

5. Exemption from the prohibition of agreements for automobile distribution and servicing agreements is applicable also in those cases when, in addition to the obligations mentioned is Paragraph 4 of these Regulations, there is also an obligation for the supplier not to sell agreement goods directly to consumers or offer them services associated with the agreement goods within the agreement territory. 

6. Exemption from the prohibition of agreements for distribution and servicing agreements is applicable also in those cases when, in addition to the obligations mentioned in Paragraph 4 of these Regulations, one or more of the following distributor obligations is provided for:

6.1. not to modify agreement goods or corresponding goods without the consent of the supplier, except in cases when the consumer specifies the modification and it is associated with a particular automobile which is being purchased by the consumer mentioned, and it is to be carried out to the extent that is specified in the purchase agreement;

6.2. not to manufacture goods that compete with agreement goods;

6.3. not to sell new automobiles which are offered by persons other than the manufacturer or to sell them on other sales premises, in order to avoid confusion of goods;

6.4. not to sell spare parts which compete with agreement goods and are not in compliance with their quality standard and not to utilise these for repair and technical servicing of agreement goods and corresponding goods;

6.5. not to enter into, amend or discontinue distribution or servicing agreements for agreement goods or corresponding goods with other undertakings which operate in the agreement territory without the consent of the supplier;

6.6.  in agreements which have been entered into pursuant to Sub-paragraph 6.5 of these Regulations, to provide the same conditions for other undertakings as the distributor has accepted in the agreement with the supplier and to which the exemption from the prohibition of agreements is applicable pursuant to these Regulations;

6.7. not to establish branches or stockpiles of agreement goods or corresponding goods outside of the agreement territory, or to attract consumers for agreement goods or corresponding goods utilising advertising which identifies distributors; 

6.8. to supply agreement goods or corresponding goods for resale only to undertakings in the distribution system;

6.9. to supply spare parts specified in the agreement for resale only in such cases when they are being used for the repair or technical servicing of automobiles; and

6.10. not to sell agreement goods or corresponding goods specified in the agreement to consumers by utilising the services of middlemen except in cases when the middleman has authorisation issued by the relevant consumer to purchase a specific automobile.

7. Exemption from the prohibition of agreements for distribution and servicing agreements is also applicable in those cases when the distributor has assumed one or more of the following obligations:

7.1. ensuring that such sales and guarantee services as are associated with specific quality indicators are in compliance with: 

7.1.1. sales premise equipment and technical servicing facilities;

7.1.2. special qualification of employees;

7.1.3. advertising;

7.1.4. storage, supply, sales and guarantee services for agreement goods or corresponding goods; and 

7.1.5. repair and technical servicing of agreement goods and corresponding goods, especially the safety and reliable operation of automobiles;

7.2. to order agreement goods from the supplier at specified times or within a specified period of time which does not exceed three months;

7.3. to accept automobiles for demonstration or to acquire them as stock and to attempt to sell not less than the quantity of agreement goods specified in the agreement within a specific period of time in the agreement territory;

7.4. to carry out agreement goods and corresponding goods guarantee and free servicing as well as exchange of automobiles, utilising only agreement goods or corresponding goods; and

7.5. to inform consumers regarding the suitability of or the possibility of utilisation of spare parts supplied by other sources for the repair or technical servicing of agreement goods or corresponding goods.

III. Restrictions to the Application of Exemption from the Prohibition of Agreements

8. Exemption from the prohibition of agreements for distribution and servicing agreements shall apply only in the cases when the following conditions exist:

8.1. the distributor themself carries out guarantee and free servicing and automobile exchange as well as repair and technical servicing of agreement goods or corresponding goods which another undertaking has supplied within the distribution network, or determines that the obligations mentioned shall be carried out by undertakings with which the distributor has entered into distribution and servicing agreements; and

8.2. the supplier:

8.2.1. does not prevent the distributor from entering into distribution and servicing agreements with other undertakings within the agreement territory, if the supplier does not have an objectively justified reason;

8.2.2. determines a quantity of agreement goods in the cases mentioned in Paragraph 7 of these Regulations as is justified in order not to create unfavourable or unfair operating circumstances for a distributor;

8.2.3. in determining discounts for the distributor, calculates the combined quantities of goods supplied, partitioning separately, at least, these groups – automobiles, spare parts and other goods; and

8.2.4. supplies the distributor with whatever corresponding good for which the distributor has entered into a sales agreement with a particular consumer.

9. If a distributor has undertaken obligations to develop a distribution and servicing structure pursuant to Paragraph 7 of these Regulations, exemption from the prohibition of agreements is applicable if the following conditions exist:

9.1. the supplier exempts the distributor from the obligation mentioned in Sub-paragraph 6.3 of these Regulations, if the distributor proves that there is justified reason for it;

9.2. the agreement is entered into for at least five years, but if the agreement is entered into for an indefinite time, its extension term is at least two years. The term mentioned may be decreased to one year if the supplier, in accordance with the agreement, has an obligation to pay compensation for breaching the agreement or if the distributor is a new undertaking and the supplier is entering into an agreement with it for the first time; and

9.3. each party to the agreement undertakes to give notice to the other party at least six months prior if either party decides not to extend the agreement entered into for a definite time.

V. Distribution and Servicing Agreements Which are not Exempted from the Prohibition of Agreements

10. Exemption from the prohibition of agreements for distribution and servicing agreements is not applicable if at least one of the following conditions exists:

10.1. the agreement provides for the right of a supplier to enter into distribution and servicing agreements for agreement goods with certain other undertakings which operate in the agreement territory, or the right to change the agreement territory;

10.2. the manufacturer, supplier or another undertaking in the distribution network directly or indirectly restricts:

10.2.1. the right of the distributor to determine prices and discounts themself in sales agreements for agreement goods or corresponding goods;

10.2.2. the choice of consumers, authorised middlemen or distributors to acquire agreement goods or corresponding goods or to receive services associated with such from any other undertaking within the distribution network of their choice; and

10.2.3. the right of the consumer to sell agreement goods or corresponding goods without the intention of gaining commercial benefit;

10.3. the supplier, without objectively justified reason, determines discounts for the distributor depending on the place of delivery of the sold automobiles or the place of residence of the purchaser;

10.4. the supplier directly or indirectly restricts the freedom of the distributor to acquire from third undertakings of his or her choice spare parts which are competitive with agreement goods and correspond to them in respect of quality; 

10.5. the manufacturer directly or indirectly restricts the freedom of the supplier of spare parts to supply such products to the distributor of his or her choice, and also, to undertakings within the distribution network, if such products correspond to the quality of agreement goods; 

10.6. the manufacturer directly or indirectly restricts the freedom of the manufacturer of spare parts to place his or her trade mark or logo in an easily visible manner on his or her production which has been provided for initial assembly, repair or technical servicing of agreement goods or corresponding goods; or

10.7. the manufacturer refuses to provide (even for a charge) technical information which is necessary for agreement goods or corresponding goods repair or technical servicing, or for the implementing of environmental protection measures, and which is not protected as intellectual property or is not a technical secret, to repair undertakings which are not distribution network undertakings.

11. In the cases mentioned in Sub-paragraphs 10.1 and 10.2 of these Regulations, exemption from prohibition of agreements may be applied only in those cases when the distribution and servicing agreement does not include the obligations of the parties to the agreement, as mentioned in Paragraphs 5, 6, and 7 of these Regulations, which restrict competition.

12. In cases mentioned in Sub-paragraphs 10.3, 10.4, 10.5, 10.6 and 10.7 of these Regulations, if operation of the agreement negatively affects competition in the market of Latvia or in a significant part of it, exemption from the prohibition of agreements may be applied only in a case when the distribution and servicing agreement does not include obligations of parties to the agreement, as mentioned in Paragraphs 5, 6, and 7 of these Regulations, which restrict competition and which have been incorporated in the agreement in accordance with requirements of the manufacturer, supplier or another undertaking within the distribution system.

V. Notice of Agreement

13. The Competition Council may prohibit the granting of an exemption from the prohibition of agreements if it determines non-compliance of the distribution and servicing agreement with the conditions of Section 15, Paragraph two of the Competition Law, especially if:

13.1. the agreement goods or corresponding goods do not have competing goods in a particular market;

13.2. due to distribution and servicing agreement conditions, supply prices and circumstances of supply of agreement goods or corresponding goods differ significantly in the long term from prices and circumstances in the market of Latvia; or

13.3. the manufacturer or an undertaking within the distribution system, in supplying agreement goods or corresponding goods to the distributor, applies discriminatory prices or sales conditions without objective grounds.

14. If the Competition Council determines the existence of any of the conditions mentioned in Paragraph 13 of these Regulations, it shall request that parties to the agreement submit notice regarding the agreement and shall examine it according to the specified procedures by which agreements between market participants may be declared valid.

15. Information which the Competition Council has obtained pursuant to Paragraph 14 of these Regulations shall be utilised only for the evaluation of a particular agreement.
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