Disclaimer: The English language text below is provided by the Translation and Terminology Centre for information only; it confers no rights and imposes no obligations separate from those conferred or imposed by the legislation formally adopted and published. Only the latter is authentic. The original Latvian text uses masculine pronouns in the singular. The Translation and Terminology Centre uses the principle of gender-neutral language in its English translations. In addition, gender-specific Latvian nouns have been translated as gender-neutral terms, e.g. chairperson.

Republic of Latvia

Cabinet 

Regulation No. 22

Adopted 20 January 2003

Procedures for Submission and Examination of Notification Regarding Market Participant Mergers

Issued pursuant to Section 15, Paragraph four and Section 16, 

Paragraph one of the Competition Law

I. General Provisions
1. These Regulations determine the procedures for the submission and examination of notifications regarding market participant mergers (Annex) (hereinafter — notification) at the Competition Council (hereinafter — Council), as well as determine the procedures for the calculation of turnover and cases in respect of which notification to the Council need not be submitted.
2. The notification to the Council need not be submitted in the following cases:

2.1. credit institutions or insurance companies, the basic activity of which includes transactions with securities using their own funds or the funds of others, have property rights on a temporary basis to securities of market participants which they have acquired for further sale if the credit institutions or insurance companies referred to observe the following conditions:

2.1.1. do not utilise voting rights granted by the securities referred to in order to influence the competitive activity of the relevant market participants; or

2.1.2. utilise voting rights granted by the securities referred to in order to prepare the investment of the market participant, shares, assets or relevant securities thereof and such investment takes place within one year after occurrence of the voting rights. The Council may extend the time period referred to subsequent to an application from the relevant credit institution or insurance company if it proves that the relevant investment was not possible within a year;

2.2. in the case of the insolvency or liquidation of a market participant, decisive influence is acquired by the liquidator or administrator in accordance with the procedures prescribed by regulatory enactments.

II. Notification Regarding Market Participant Merger
3. A notification regarding the merger specified in Section 15, Paragraph one, Clauses 1 or 2 of the Competition Law shall be submitted by the market participants who merge. In all other cases the notification shall be submitted by the market participants who acquire decisive influence.

4. If the information contained in the notification is incomplete, the Council shall inform the submitter thereof and set a time period within which complete information shall be submitted. Incorrect or misleading information shall be considered to be incomplete information.

5. The submitter of the notification shall without delay inform the Council regarding the changes in circumstances or facts which become known or which should become known after submission of the notification. If the relevant changes may significantly affect the appraisal of the merger the Council may determine that the date for submission of the notification is the day when complete information regarding the relevant changes is received. The Council shall inform the submitter of the notification thereof in writing.
III. Examination of the Notification
6. The Council shall within 30 days following submission of the notification take a decision regarding whether the submitted notification is to be examined in accordance with these Regulations and inform the submitter of the notification thereof.

7. Each merger shall be appraised taking into account:

7.1. the structure of the specific markets, the actual or potential competition created by the Latvian and foreign market participants, as well as the necessity to preserve and develop competition in the Latvian market;

7.2. the economic and financial position of market participants, the accessibility of alternative markets for suppliers and consumers, administrative and other barriers to entering the specific market, the demand and supply trends for the specific goods, the interests of intermediaries and consumers, the development of technical and economic progress and the possible obstacles to competition;

7.3. the position of market participants on the international market and export possibilities of their production; and

7.4. the potential benefit to consumers and the Latvian public as a whole.

8. Cases when following a merger a market participant will be subject to joint decisive influence and the consequences or the objective of creating a market participant which is subject to joint decisive influence are or may be the co-ordination of the competitive activities of the market participants acquiring joint decisive influence shall be also evaluated taking into account Section 11, Paragraphs one and three of the Competition Law. Two or more market participants shall have joint decisive influence if they may only utilise decisive influence on another market participant jointly. A market participant shall have separate decisive influence if he or she alone has decisive influence on another market participant.
9. In examining the cases referred to in Paragraph 8 of these Regulations the following shall be particularly taken into account:

9.1. whether market participants acquiring joint decisive influence carry out significant economic activity in the same market in which the market participant subject to joint decisive influence is or will be operating, as well as in markets connected to this market; and

9.2. whether co-ordination of competitive activities which may be direct consequences of creating the market participant subject to joint decisive influence will provide a possibility to eliminate competition in a substantial part of the relevant goods and services.

IV. Calculation of Turnover
10. The turnover of a market participant shall be calculated by summing the income in the previous financial year from the activity of the market participant, the sale of goods and the provision of services and deducting the sales rebate and other rebates granted from the sum obtained, as well as the value added tax and other taxes directly related to sales.

11. In calculating the aggregate turnover of a market participant, the turnover of the market participant and the turnover of the market participants referred to in Sub-paragraphs 14.2, 14.3, 14.4 and 14.5 of these Regulations shall be taken into account. The aggregate turnover of a market participant shall not include the turnover from the goods sold or services provided to the market participants referred to in Sub-paragraphs 14.2, 14.3, 14.4 and 14.5 of these Regulations. If any uncertainty arises, double calculation of turnover shall be excluded.
12. In calculating the aggregate turnover of merger participants in accordance with Section 15, Paragraph two of the Competition Law the aggregate turnovers of market participants shall be taken into account.

13. If the merger takes place in accordance with Section 15, Paragraph one, Clause 3 of the Competition Law, the turnover of the market participant who after the merger loses decisive influence shall not be taken into account in the turnover calculation.

14. Aggregate turnover of a market participant shall be calculated by summing up the turnover of:

14.1. the relevant market participant;

14.2. those market participants in which the relevant market participant either directly or indirectly has one of the following influences:

14.2.1. control of more than half the capital or economic activity assets (including property rights);

14.2.2. the possibility to utilise more than half the voting rights;

14.2.3. the possibility to appoint more than half the members of the administrative institutions or holders of the right, associations thereof legally representing market participants; or

14.2.4. the right to manage affairs of the market participant (not restrict to only the management of economic activity of the market participant);

14.3. those market participants who have in the relevant market participant the rights and possibilities referred to in Sub-paragraph 14.2 of these Regulations;

14.4. those market participants in which the market participants referred to in Sub-paragraph 14.3 of these Regulations have the rights and possibilities referred to in Sub-paragraph 14.2 of these Regulations; and

14.5. those market participants in which two or more market participants referred to in Sub-paragraph 14.1, 14.2, 14.3 and 14.4 of these Regulations jointly (joint decisive influence) have the rights and possibilities referred to in Sub-paragraph 14.2 of these Regulations.

15. If market participants jointly own the rights or possibilities referred to in Sub-paragraph 14.2 of these Regulations, i.e. they have joint decisive influence, in calculating the aggregate turnover of these market participants within the meaning of Paragraph 12 of these Regulations, no account shall be taken of the turnover resulting from the sale of goods or the provision of services between the market participant subject to joint decisive influence and:

15.1. each of the market participants who have joint decisive influence or any other market participant connected with any of these market participants who have joint decisive influence in the manner referred to in Sub-paragraph 14.2, 14.3, 14.4 or 14.5 of these Regulations; and

15.2. any third market participant. This turnover shall be proportionally distributed among the market participants who have joint decisive influence.

16. The sum of the following income items shall be considered the turnover of credit institutions (after deduction of the value added tax and other taxes directly related to income):

16.1. income from the interest;

16.2. income from securities;

16.3. received commissions;

16.4. net profit gained in financial operations; and

16.5. other income from activities.

17. Income included in the annual accounts and consolidated accounts of credit institutions shall be included in the turnover of credit institutions.

18. The subscribed gross value of premiums which comprises all amounts received and receivable in respect of insurance contracts entered into by or on behalf of the insurance companies (including also reinsurance premiums) shall be considered the turnover of insurance companies, deducting tax payments and fees or mandatory payments imposed on the insurance premium or the total volume of premiums.
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Annex

Cabinet Regulation No. 22

20 January 2003

Notification Regarding Market Participant Merger

1. Information regarding the market participant:

1.1. name;

1.2. legal address, telephone and fax number, e-mail address;

1.3. the present and planned types of activity; and

1.4. the authorised person in the merger issue.

2. Information regarding the joint authorised representative of all market participants (if such has been assigned):

2.1. given name, surname, position; and

2.2. address, telephone and fax number, e-mail address.

3. Turnover of the market participant in the last financial year, the aggregate turnover and aggregate turnovers of market participants.

4. Each market participant shall specify:

4.1. market participants referred to in Sub-paragraphs 14.2, 14.3, 14.4 and 14.5 of Cabinet Regulation No. 22 of 20 January 2003, Procedures for Submission and Examination of Notification Regarding Market Participant Mergers, specifying the type of decisive influence;

4.2. market participants in which this market participant and the market participants referred to in Sub-paragraphs 14.2, 14.3, 14.4 and 14.5 of Cabinet Regulation No. 22 of 20 January 2003, Procedures for Submission and Examination of Notification Regarding Market Participant Mergers separately or jointly have more than 10% of the voting rights, capital shares or securities, specifying the relevant percentage; and

4.3. market participants in which members of administrative institutions are persons who concurrently are members of administrative institutions in this market participant, specifying the information referred to in Paragraph 2 of this Annex regarding the relevant persons.

5. Information regarding the legal, financial and economic aspects of the merger:

5.1. the type of merger;

5.2. the economic and financial characterisation of the merger;

5.3. the intended most significant stages of the merger process and time periods thereof; and

5.4. the intended structure of ownership, usufructuary rights and control after the merger.

6. Information on the specific markets:

6.1. the specific market (markets) affected as a result of the merger on which the examination of the notification at the Competition Council is based;

6.2. an assessment for the last three financial years in each affected specific market:

6.2.1. the size of the market in terms of turnover (in lati) and volume (units);

6.2.2. the market share of each market participant in per cent in terms of turnover and volume;

6.2.3. market shares in per cent in terms of turnover (if possible also in terms of volume) of those competitors (including importers) whose market share exceeds 10%;

6.2.4. the market share of imports in per cent in terms of turnover and volume, specifying the importing countries; and

6.2.5. how imports are affected by quotas, tariffs and other barriers, as well as transportation and other expenses;

6.3. the structure of supply in the affected markets:

6.3.1. the five largest suppliers of each market participant; and

6.3.2. characterisation of the structure of supply;

6.4. the structure of demand in the affected markets:

6.4.1. the five largest clients of each market participant; and

6.4.2. characterisation of the structure of demand; and

6.5. obstacles to entry into the specific market.

7. Information regarding the objective of the merger and the foreseeable consequences:

7.1. the objective of the merger;

7.2. the possible positive and negative consequences of the merger, particularly in respect to competition; and

7.3. the conformity of the merger with the interests of clients, consumers and the public in general, as well as the effect on the technical and economic progress.

8. Information regarding the market participant who will be subjected to joint decisive influence (to be provided if the merger is creation of such market participant who is subject to joint decisive influence):

8.1. it shall be specified whether the creators of the market participant to be subjected to joint decisive influence (market participants who have to submit the notification) will continue significant activities in the same market in which the market participant subject to joint decisive influence or in the markets connected with this market:

8.1.1. if it continues, the turnover in the last financial year of each creator of the market participant to be subjected to joint decisive influence shall be specified and the economic significance of the market participant to be subjected to joint decisive influence shall be assessed in comparison thereto, as well as the market share of each creator of the market participant subject to joint decisive influence;

8.1.2. if it will not continue, the answer shall be justified;

8.2. it shall be characterised how the creation of the market participant to be subjected to joint decisive influence shall:

8.2.1. promote manufacturing or distribution of goods, technical or economic progress; and

8.2.2. provide benefit to consumers;

8.3. it shall be justified that the establishment of the market participant to be subjected to joint decisive influence:

8.3.1. shall not impose restrictions on the creators thereof which are not necessary for attainment of the objective; and

8.3.2. shall not provide a possibility to eliminate competition in a substantial part of the specific market.

9. Documents to be attached to the notification:

9.1. powers of attorney of persons to represent one or all participants of the merger during the examination of the notification;

9.2. articles of association of the market participants;

9.3. copies of those documents which have been adopted in relation to the merger (for example, agreements, decisions by administrative institutions, agreement protocols, proposals to participate in auction);

9.4. a draft of the public announcement regarding the merger;

9.5. copies of the reports for the last financial year and the quarterly reports of the current financial year of the market participant;

9.6. documents reflecting information on the specific markets, as well as the affected markets in respect of competitive conditions, actual and potential competitors and market conditions (for example, market studies prepared by the participants of the merger themselves or subsequent to their order); and

9.7. declaration regarding the veracity of the information submitted.

_______________

(date)

Person (persons) entitled to sign ______________________________

(signature and full name)

[Place for a seal] ______________________________

______________________________

Minister for Economics 
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