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Republic of Latvia 


Cabinet 

<0}{0>gada<}0{><0}{0>Noteikumi nr.<}0{>Regulation No.<0} 53

Adopted 16 February 1999

{0>Vienoðanâs par pçtniecîbas darbiem un uzòçmumu attîstîbu,<}0{>Regulations on the Exemption of Agreements on Joint  Research and Development from the Prohibition of Agreements by the Competition Law 

Issued pursuant to

Section 15, Paragraph Four, Clause 1 of

the Competition Law

I. General Provisions

1. {0>Noteikumos lietotie termini:<}96{>Terms used in these Regulations:<0}
1.1. Research and development - the acquisition of technological knowledge, theoretical analysis, systematic study and experimentation, as well as experimental production, technical testing of products and processes, procurement of equipment and the obtaining of relevant intellectual property rights for the results as necessary for the development of an undertaking (company);

1.2. {0>rezultâtu izmantoðana ir vienoðanâs produktu raþoðana vai vienoðanâs procesu pielietoðana, vai intelektuâlâ îpaðuma tiesîbu nodoðana vai licencçðana, vai raþoðanai vai pielietoðanai nepiecieðamo tehnisko noslçpumu paziòoðana;<}0{>uti utilisation of the results - production of agreement products, the transfer or licensing of intellectual property rights, or the disclosure of know-how required for the production of agreement products or the application of agreement processes; 

1.3. {0>vienoðanâs procesi ir tehniskie un tehnoloìiskie procesi, kas izstrâdâti pçtniecîbas darbu un uzòçmumu attîstîbas rezultâtâ;<}0{>agreementagreement processes - technical and technological processes, which are developed as the result of research and development; <0}
1.4. {0>vienoðanâs produkti ir preces vai pakalpojumi, kas radîti vai izstrâdâti pçtniecîbas darbu un uzòçmumu attîstîbas rezultâtâ vai kas tiek raþoti, pielietojot vienoðanâs tehnoloìiskos procesus;<}0{>agreement products - goods or services that are created or developed as the result of research and development or produced utilising the agreement processes.<0}
<0}


2. These Regulations specify the agreements on joint research and development (hereinafter - agreements) between two or more undertakings (companies) (hereinafter - undertaking) which are exempted from the prohibition of agreements set out in Section 15, Paragraph one of the Competition Law, having regard to Section 15, Paragraph two of the Law mentioned, if they are in compliance with the requirements set forth in these Regulations. Such agreements are permitted without submitting a relevant notice to the Competition Council regarding them.<0}
3. These Regulations are applicable to agreements and the concerted practices of two or more undertakings as well as decisions made by groupings of undertakings in a field of joint research and development.

4. R{0>pçtniecîbas darbi un uzòçmumu attîstîba, kâ arî tâs rezultâtu izmantoðana tiek veikta kopîgi, ja:<}0{>esearch and development, as well as the utilisation of the results, is joint, if:<0}
4.1. {0>minçtais darbs tiek veikts kopîgâ darba grupâ, organizâcijâ vai uzòçmumâ, kopîgi uzticçts treðajai personai vai ir nodalîts starp vienoðanâs dalîbniekiem kâ specializâcija pçtniecîbâ, attîstîbâ vai raþoðanâ;<}0{>the research and development is conducted by a joint working group, organisation or undertaking, is jointly entrusted to a third party, or is divided between the participants to the agreement with regard to specialisation in research, development or production; or<0}
4.2. {0>vienoðanâs dalîbnieki jebkâdâ veidâ sadarbojas intelektuâlâ îpaðuma tiesîbu licencçðanâ vai tehnisko noslçpumu nodoðanâ treðajâm personâm ðo noteikumu 1.4. apakspunkta izpratnç;<}0{>participants to the agreement co-operate in the licensing of intellectual property rights or the transfer of know-how to third parties in accordance with Sub-paragraph 1.4 of these Regulations;<0}
5. {0>par vienoðanâs dalîbnieku saistîtajiem uzòçmumiem  uzskatâmi:<}0{> Affiliated undertakings of the participants to the agreement are:<0}
5.1. {0>uzòçmumi, kuros vienoðanâs dalîbniekiem ir izðíiroða ietekme Konkurences likuma 1. panta izpratnç;<}0{>undertakings, over which the participants to the agreement have a deciding influence;<0}
5.2. {0>uzòçmumi, kam vienoðanâs dalîbniekos ir izðíiroða ietekme;<}0{>undertakings, which have a deciding influence over the participants to the agreement;<0}
5.3. {0>uzòçmumi, kuros ðo noteikumu 1.7.2. apakðpunktâ minçtajiem uzòçmumiem ir izðíiroða ietekme;<}0{>undertakings, over which the undertakings mentioned in Sub-paragraph 5.2 of these Regulations have a deciding influence; and<0}
5.4. undertakings, over which the participants to the agreement or the undertakings mentioned in Sub-paragraphs 5.1, 5.2 or 5.3 of these Regulations jointly have a deciding influence.

6. {0>Ðo noteikumu prasîbas piemçrojamas arî tâm tiesîbâm un saistîbâm, ko vienoðanâs dalîbnieki uzliek ar tiem saistîtajiem uzòçmumiem.<}0{>The requirements of these Regulations shall be applicable also to such rights and obligations, as are imposed by the participants to the agreement on the affiliated undertakings. The market share and activities of the affiliated undertakings shall be considered to be the market share and activities of the participants to the agreement.

II. Exemption from the Prohibition of Agreements

7. Agreements, which provide for one or more of the following conditions are exempted from the prohibition of agreements:

7.1. joint research and development as well as joint utilisation of the results;

7.2. joint utilisation of the results pursuant to an agreement previously concluded between the undertakings concerned; or

7.3. joint research and development, excluding joint utilisation of the results, in so far as such is contrary to the prohibition of agreements as set out in the Competition Law.

8. Agreements, which provide for all of the following conditions are exempted from prohibition of agreements:

8.1. joint research and development is conducted within the framework of a programme which sets out the field of research and development and defines the objectives of the research and development;

8.2. each participant to the agreement has access to the results of the joint research and development;

8.3. if the agreement provides only for joint research and development, each participant to the agreement may freely and independently utilise the results of the joint research and development and any previous technological knowledge; 

8.4. the joint utilisation of results applies only to those results which are protected by intellectual property rights or constitute know-how, which substantially facilitates technical or economic progress, and the results mentioned are significant for the production of agreement products or the application of agreement processes; and

8.5. specialised undertakings involved in production fulfil supply orders for all the participants to the agreement.

9. An agreement shall be exempted from the prohibition of agreements, if it provides for one or more of the following restrictions on competition imposed on the participants to the agreement:

9.1. to not conduct independent research and development in the field provided for in the joint programme, or in a similar field during the execution of the programme concerned;

9.2. to not enter into agreements with third parties on research and development in the field provided for in the joint programme, or in a similar field during the execution of the programme concerned;

9.3. to procure the agreement products exclusively from the participants to the agreement, joint organisations or undertakings or from third parties who are jointly involved in the production;

9.4. to not produce the agreement products or to not apply the agreement processes in territories reserved for other participants to the agreement;

9.5. to produce the agreement products in or to apply the agreement processes to only one or more technical fields of application, except if it is the case that at the time the agreement enters into effect, two or more of the participants are competitors in the production) of products which can be improved or replaced by the agreement products;

9.6. to not promote, for a period of five years from the time the agreement product appears on the market, the appearance of agreement products on the market in territories reserved for other participants to the agreement, by utilising advertising in the territories mentioned or by establishing branches and forming stockpiles for distribution (with the condition that middlemen and consumers may freely obtain the agreement products from other suppliers);

9.7. to grant one of the participants to the agreement the exclusive right to distribute the agreement products (with the condition that the participant to the agreement concerned shall not distribute the products of third parties which are competitive with the agreement products);

9.8. to grant one of the participants to the agreement the exclusive right to supply the agreement products to the joint undertaking or third party (with the condition that the joint undertaking or third party shall not produce and distribute products which are competitive with the agreement products);

9.9. to grant one of the participants to the agreement the exclusive right to supply the agreement products to the joint undertaking or third party in the entire market or a specified part of it (with the condition that the joint undertaking or third party shall not produce or distribute products which are competitive with the agreement products), if middlemen and consumers may freely obtain the agreement products from other suppliers; or

9.10. the participants to the agreement shall inform each other of any experience gained in utilising the results and shall grant other participants to the agreement non-exclusive licences for such inventions which are applicable to improvements and new forms of utilisation of the agreement products and processes.

10. Agreements, which impose one or more of the following obligations on the participants to the agreement, shall be exempted from the prohibition of agreements:

10.1. to inform of patents or non-patented technical knowledge which is protected by intellectual property rights or is a commercial secret and which is necessary for carrying out the programme concerned and the utilisation of its results;

10.2. to not utilise know-how received from another participant to the agreement for such purposes as are not related to carrying out the programme concerned and the utilisation of its results;

10.3. to obtain and maintain in effect intellectual property rights to the agreement products and the agreement processes;

10.4. to observe the confidentiality of any know-how received under the programme concerned (also after the expiration of the term of the agreement);

10.5. to inform other participants to the agreement if their intellectual property rights are infringed, to take legal action against the infringers and to support the action taken against the infringers by another participant to the agreement, as well as to cover part of the relevant expenses;

10.6. to compensate those participants of the agreement whose investments in research and development or utilisation of the results have been greater than those of others;

10.7. to share payments received from third parties with other participants to the agreement; and

10.8. to supply other participants to the agreement with not less than the quantity of agreement products specified and to observe at least the minimum standards of quality specified.

11. Exemption from the prohibition of agreements is applicable to the obligations mentioned in Paragraph 10 of these Regulations if and when, due to special circumstances, they may be prohibited pursuant to Section 15, Paragraph one of the Competition Law.

III. Restrictions to the Application of Exemption from the Prohibition of Agreements
12. If the participants to an agreement are not competitors in the production of such products as can be improved or replaced by the agreement products, the exemption from the prohibition of agreements is applicable during the execution of the research and development programme but, if the results are jointly utilised – for a period of five years from the time the agreement products appear on the market. After expiration of the terms mentioned, the exemption from the prohibition of agreements shall be applicable as long as the amount of the production of the agreement products together with the joint amount of the production of interchangeable products for the participants to the agreement does not exceed 20 per cent of the market share for the products concerned in the specific market. If the agreement products are utilised as components in the production of other products, the markets, in which the agreement products utilised as components form a significant part, shall be taken into account.

13. If the participants to the agreement are competitors in the production of such products as can be improved or replaced by agreement products, the terms mentioned in Paragraph 12 of these Regulations shall be applicable only if and when the combined production amount for the participants to the agreement of the products mentioned, at the time the agreement is entered into, does not exceed 20 per cent of the market share for such products in the specific market.

14. If one of the participants to the agreement, a joint undertaking, a third party or several joint undertakings or third parties are authorised to distribute the agreement products in compliance with Sub-paragraphs 9.7, 9.8 and 9.9 of these Regulations, the exemption from the prohibition of agreements shall be applicable only if and when the production by the participants to the agreement of agreement products and interchangeable goods does not exceed 10 per cent of the market share for such products in the specific market.

IV.  Agreements on Research and Development to which Exemption from the Prohibition of Agreements Is Not Applicable

15. Exemption from the prohibition of agreements is not applicable to an agreement on research and development which provides for one or more of the following restrictions:

15.1. the participants to the agreement are restricted in the conducting of research and development independently or jointly with third parties in a field which is not related to those included in the programme or, after the expiration of the term of the agreement programme, in a field which was included in the programme or in a similar field; 

15.2. after the expiration of the term of the agreement, the participants to the agreement are prohibited from contesting the intellectual property rights, which the participants to the agreement have obtained during the execution of the programme concerned;

15.3. the participants to the agreement are restricted as to the quantity of the agreement products they may produce or sell, or as to the number of the agreement processes they may utilise;

15.4. the participants to the agreement are restricted as to the price, the establishing of prices, or the determination of discounts if they sell the agreement products to third parties;

15.5. the participants to the agreement are restricted as to the choice of consumers;

15.6. after the expiration of the term mentioned in Sub-paragraph 9.6 of these Regulations the participants to the agreement are prohibited from commencing sale of the agreement products or active marketing in territories which are reserved for other participants to the agreement;

15.7. the participants to the agreement are prohibited from granting licences to third parties to produce agreement products or to apply the agreement processes if and when the joint utilisation of results has not been not provided for by the participants to the agreement and the results are not utilised jointly; and

15.8. the participants to the agreement are required:

15.8.1. to refuse without an objective reason to satisfy the requirement of sellers or consumers, who operate in specific territories and who may also sell the agreement products in other territories; or

15.8.2. to hinder consumers and sellers in obtaining the agreement products from other sellers, by utilising intellectual property rights or otherwise.

V.  Notice of Agreement
16. If an agreement provides for restrictions not set out in Paragraphs 9 and 10 of these Regulations, the participants to the agreement shall submit notice to the Competition Council regarding the agreement in accordance with specified procedures. The Competition Council may allow such an agreement for a specific period.

17. In the notice mentioned in Paragraph 16 of these Regulations, there shall be a reference to Paragraph 16 of these Regulations and complete and true information regarding the agreement concerned.

18. If the Competition Council, after examining the notice mentioned in Paragraph 16 of these Regulations, decides that the prohibition of agreements is applicable to the agreement concerned, it shall examine this notice in accordance with the procedures by which notices regarding agreements among market players are examined.

19. Information, which the Competition Council has obtained pursuant to Paragraph 16 of these Regulations, shall be kept confidential and shall be utilised only for the evaluation of the agreement concerned.

20. The Competition Council may prohibit the granting of an exemption from the prohibition of agreements, if the agreement concerned is not in compliance with the conditions of Paragraph two of the Competition Law, in particular if:

20.1. the agreement substantially reduces opportunities for third parties to conduct research and development in the relevant field;

20.2. the agreement substantially restricts access of third parties to the market for the agreement products because a particular structure of supply is formed;

20.3. without any objective reason, the participants to the agreement do not utilise the results of the joint research and development; or

20.4. there are no competitive products to the agreement products in the specific market.

21. The prohibition of agreements is not applicable in Latvia if the agreement concerned affects trade between Latvia and the European Union Member States and complies with the requirements of the relevant Regulations of the Commission of the European Communities on the exemption from the prohibition of agreements as applicable to agreements on research and development pursuant to the third part of Article 85 of the Treaty Establishing the European Community.

22. The effect in Latvia of the agreements mentioned in Paragraph 21 of these Regulations shall be evaluated by the Competition Council.

Prime Minister

V. Kriðtopans
Minister for Economics
A. Ðlesers
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